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MATTER OF: F l y  America Act 

DIGEST: Joint Travel R e g u l a t i o n s '  p rovis ions  
implementing 4 9  1r .S.C.  s 1 5 1 7 ,  com- 
monly c a l l e d  t h e  F l y  America A c t ,  may 
not be changed to  permit the  g r e a t e r  
use  of fo re ign  a i r  c a r r i e r s  on t h e  
bas i s  of t h e i r  lower t r anspor t a t ion  
costs.  However, the  provis ions  
should be chancjafi  to be c o n s i s t e n t  
w i t h  the  ' i98Q anendnent to  t h e  Act, 
w h i c h  permits g r e a t e r  use of forc ign  
a i r  carriers t o  a v o i d  undLe d e l a y .  

We h a v e  h e e n  aske3 w h e t h e r  the J o i n t  Travel Regula- 
tions' provisi.o!-,s impleinenting 49 U.S.C. S 1 5 1 7 ,  comnt;,r:ly 
called t h e  Fly Rxerica A c t ,  n a y  be changed t o  allow the 
u s e  of a fore ign  a i r  c a r r i e r  when t r a n s p o r t a t i o n  costs on 
a u.S. air c a r r i e r  otherwise available a r e  a t h i r d  ot' inore 
g r e a t e r  o r  ;\:hen t r a v e l t i n e  o n  the u.S. a i r  c a r r i e r  i a  a 
h a l f  or xore gr3,ater.  Al.thou?-jh the zegula t ions  shoi i ld  be 
chalnged to btr! c o n s i s t e n t  w i i - . h  the 1580 ;7wendri;ent t o  the  
A c t ,  which p z m i t s  g r e a t e r  uc-c of tcrei .gr1 a i r  cs-rriers t o  
a v o i d  ur,dne d e l a y ,  tile r egu lz t ions  may not be chmged t o  
p3rn-i-k. the greF1ter use ~f Loreign a i r  c a r r i e r s  o n  t h e  
b a s i s  of t h e i r  l o w e r  kran;port:it. i ~ i ,  c o s t s .  

T h e  F1.y &?erica ?ctV as  enacted i n  1 9 7 5 ,  required t h e  
use of avai.!,abl-e G.S. a i r  c a r r i e r s  t o  t h e  e x c l u s i o n  of 
fore ign  air c a r r i e r s  i n  ~ o v e r n m e n t - f i n ~ n c e d  i n t e r n a t i o n a l  
a i r  t ranspor ta t iDn.  T h e  Act was intended t o  r e c t i f y  an 
imbalance i n  t h e  intcvnati.ona1 a i r  t r a n s p o r t a t i o n  xlsrket 
favorable t o  fore ign  a i r  c a r r i e r s ,  many of which a re  sub- 
sidized or o t h e : - u i s e  a s s i s t e d  by t h e i r  r e spec t ive  coun- 
t r ies  zn6,  r:?:>r-:l:.nr-~, :AL. : .C~ to o f f e r  reduced f a r e s  3c n u r ~  
attractive rout:i : . iqs.  S .  i:e:jt. KY'L~ .  3 3 -  i 2 5 7 ,  93a Corig. 
2d S e s s .  4. Sir??? the A c t  r eqa i r2s  t h s  Coniptroller 
General to d i s a l l c w  e x p e n A i t u r e s  froin appropriated funds 
for traval.  by foreign a i r  c a r r i e r s  i n  v i o l a t i o n  of t h e  
A c t ,  t h i s  O f f i c e  issued c ; u i d ? l l n e s  i n  1975 d e f i n i n g  U.S. 
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a i r  car r ie r  a v a i l a b i l i t y .  C o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  
h i s t o r y  i n d i c a t i n g  t h a t  t h e  r e l a t i - v e  cos t  of a i r  f a r e  was 
n o t  t o  b e  a c o n s i d e r a t i o n  i n  t h e  s e l e c t i o n  o f  i n t e r -  
n a t i o n a l  a i r  t r a n s p o r t a t i o n  s e r v i c e ,  t h o s e  g u i d e l i n e s  
c l e a r l y  p r o v i d e d  t h a t  U.S. a i r  c a r r i e r s  were a v a i l a b l e - - t o  
t h e  e x c l u s i o n  of f o r e i g n  a i r  c a r r i e r s - - e v e n  t h o u g h  f o r e i g n  
a i r  car r ie r  t r a n s p o r t a t i o n  cos ts  l ess .  I n  a d d i t i o n  w e  
h a v e  s p e c i f i c a l l y  h e l d  t h a t  t h e  r e l a t i v e l y  lower cost  o f  
s e r v i c e  i n v o l v i n g  t h e  u s e  of f o r e i g n  a i r  ca r r i e r s  d i d  n o t  
p r o v i d e  a b a s i s  for d e t e r m i n i n g  t h a t  t h r o u g h  s e r v i c e  by  
U . S .  a i r  c a r r i e r s  w a s  u n a v a i l a b l e .  Matter of C o s t  Con- 
s i d e r a t i o n s  .-___--______--- Under  F l y  Eimerica A c t ,  8 - 1 3 8 9 4 2 ,  November-6 ,  
1 9 7 8 .  Sowever,  o u r  g u i d e j i n e s  d i d  F r o v i d e  tir;e c3n-  
s t r a i n t s  beyond  w h i c h  t r a v e l t i n e  w o u l d  n o t  be e x t p n d e d  €or 
t h e  s a k e  of € i r . d i n g  U . S .  a i r  c a r r i e r s  a v a i l a b l e .  

- 

When C o n g r e s s  was c o n s i d e r i n g  amendmen t s  t o  t h e  F l y  
America A c t  i n  1 9 7 9 ,  o u r  O f f i c e ,  t h e  Departmest of S t a t e ,  
and  t h e  C i v i l  A e r o n a u t i c s  Board a32 t e s t i f i e d  t h a t  a l a r g e  
cos t  s a v i n g s  c o u l d  b e  r e a l i z e d  i f  t h 2  l a w  were m o d i f i e d  to  
pcr ini t  1 e s s  cost1 y t r a v e l  by f o r e i g n  a l r  c a r r i e r s .  
EJonethhel e s s ,  t h e  A c t  was I e f t  unuhanqed f o r  i n t e r n a t i o n a l  
a i r  t r a n s p o r t a t i o n  b e t w e e n  a p l a c e  i n  tile U n i t e d  S t a t e s  
a n d  a p l z r e  o u t s i d e  t h e  U n i t e d  S j t a t s a .  However ,  
s e c t i o n  21 of t h e  I n t e r n a t i o n a l  A i r  T r a n s p o r t a t i o n  Compe- 
t i t i o n  A c t  of 1 9 7 9 ,  P u b l i c  Lard 9 6 - i 9 2 ,  F e b r a a r y  1 5 ,  1 9 8 0 ,  
94 S t a t .  4 3 ,  a n e n d e d  the A c t  i n s o f a r  a s  i t  a p p l i e s  to  
i n t e r i i a t i o n a l  a i r  t r a n s p o r t a t i o n  b e t w e e n  two p l a c e s ,  b o t h  
of w h i c h  a r e  o u t s i d e  t h e  U n i t e d  S t a t e s ,  and  m a n d a t e d  t h e  
u s e  of  U.S. a i r  c a r r i e r s  o n l y  i f  t h e y  were " r e a s o n a b l y "  
a v a i l  ab2 e .  T h e  S z n s t e  Report a c c o m p a n y i n g  S.  1300 , t h e  
b i l l  a i  t i imte!]  e n a c t e d  a s  Pub3 i c  L a w  96 -192 ,  e x p l a i n e d  
that t h e  t e i C i T 1  " r e s s o n a b l  y ;.,vail ab3e" was m e a n t  to  ai low 
t h e  u s e  of f o r e i g n  a i r  c a r r i e r s  t o  a v o i d  u n d u e  d e l a y .  
S.  Rept. 96-329,  9 6 t h  Cong. ,  1st Sess.  pg.  1 2 .  G i v e n  t h i s  
i n d i c a t i o n  of l e g i s l a t i v e  purpose,  w e  c o n c l u d e  t h a t  t h e r e  
is s t i l l  n o  a u t h o r i t y  t o  u s e  f o r e i g n  a i r  ca r r ie rs  s imply  
b e c a u s e  t h z y  o f f e r  lower a i r  f a r e s  t h a n  o t h e r w i s e  a v a i l -  
able  U . S .  a i r  c a r r i e r s ,  T h z r e f o r e ,  t h e  J o i n t  T r a v e l  
Reg'21it.:ic:..s mzy n u t  be c h a n c e d  to a l l o w  t h e  use of a 
f ~ ; r e i . ~ : , - i  z i r  ci>.:.cii-:~ whnr: t.u:-:n~-;ortzt i o n  c o s t s  on a n  
otheri.qis;. a v a i l a b l e  U.S. e i r  ca r r i e r  are a t h i r d  or more 
gr e a F_:? r , 
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To meet t h e  p u r p o s e  of t h e  1980 a n e n d m e n t  to  t h e  A c t ,  
o u r  O f f i c e  i s s u e d  r e v i s e d  g u i d e l i n e s  f o r  i n p l e m e n t a t i o n  o f  
t h e  F l y  America A c t ,  B - 1 3 8 9 4 2 ,  March 31,  1 9 8 1 .  T h e  
r e v i s e d  g u i d e l i n e s  s i g n i f i c a n t l y  c h a n g e d  t h e  d e l a y  f a c t o r s  
t h a t  j u s t i f y  t r a v e l  by f o r e i g n  a i r  ca r r i e r .  A l t h o u g h  t h e y  
a re  n o t  worded  s p e c i f i c a l l y  t o  al low t h e  use o f  a f o r e i q n  
a i r  ca r r i e r  when t r a v e l t i m e  is  a h a l f  o r  more g r e a t e r  t h a n  
by otherwise a v a i l a b l e  U . S .  a i r  c a r r i e r ,  t h e  new g u i d e -  
l i n e s  would  accomplish T u c h  t h e  same r e s u l t  i n  many cases 
b a s e d  on a c o m p a r i s o n  of r e l a t i v e  t i m e  i n  a t r a v e l  s t a t u s .  

The  s u g g e s t e d  c h a n g e s  t o  t h e  J o i n t  T r a v e l  R e g u l a t i o n s  
are a c c o m p a n i e d  by  two e x a m p l e s  i n t e n d e d  t o  i l l u s t r a t e  t he  
excess c o s t  a n d  t r a v e l t i m e  i n v o l v e d  i n  u s i n y i U . S .  a i r  
ca r r ie rs  r a t h e r  t h a n  f o r e i g n  a i r  c a r r i e r s  a s ' n a n d a t e d  by  
o u r  o l d  g u i d e l i n e s  a n d  t h e  c u r r e n t  p r o v i s i o n s  of t h e  J o i n t  
T r a v e l  R e g u l a t i o n s .  We n o t e  t h a t  n e i t h e r  V o l u m e  I n o r  
Volume I1 of t h e  Joint T r a v e l  R e g u l a t i o r i s  h a s  as y e t  b e e n  
amended t o  r e f l e c t  t h e  r e v i s e d  g u i d e l i n e s  w h i c h  permit  a 
g rea t e r  u s e  of f o r e i g n  a i r  c a r r i e r  s e r v i c e .  K??ile t h e  
g e n e r a l i t y  o f  t h e  e x a i n p l e s  p r e c l u d e s  a 2 rec i se  response i t  
appears t h a t  t h e  excess  t r a v e l t i r i i e  1 i k c l . y  t o  be i n v o l v e d  
i n  t r a v e l  by U.S. a i r  c a r r i e r s  i n  b o t h  cases would  r e n d e r  
t h e m  unavailable u n d e r  t h e  new g u i d e l i n e s  a n d  would  permi t  
t h e  u s e  of f o r e i g n  a i r  ca r r i e r s .  

may n o t  be changed t o  a u t h o r i z e  t r a v e l  by f o r e i g n  a i r  
carriers r a t h e r  t h a n  U . S .  a i r  ca r r ie rs  on  t h e  b a s i s  of 
cost ,  t h e  r e g u l a t i o n s  s h o u l d  be c h a n g e d  t o  r e f l e c t  t h e  
March 31 ,  1981 r e v i s e d  g u i d e l i n e s  for i m p l e m e n t a t i o n  of 
t h e  F l y  Axerica A c t .  

A c c o r d A n 2 1 y ,  a l t h o u g h  t h e  J o i n t  T r a v e l  R e g u l a t i o n s  

0 of t h e  U n i t e d  S t a t e s  
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